B

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD G MANN
ATTORNLY GENERAL

Honorable Charley Lockhart
8tate Treasurer
Austin, Texas

Dear S8ir:

In your letter of Nérc you advise us of
the following facts: On June\JO, » Fhe Pecos and Northern
Texas Rsilway Company exesuted o >ort-« Trust Company, Trustee,
a first nortgaﬁe upon i$s-.then line of rsilwsy, to secure a

bond issus of 1 not excevd n the aggregate Fifteen

nounted to\odly Fleven Miliion
housand Dollars ($11,98%,000.00),
g and unpaid, all interest
ient dated October 2%, 1940,
ge for the payment of said
» 1958, and elso premerving
K. You request our opinion in
2 questions:

n recorded, and in order to have
eamsnt recorded in all of the coun~-

Railvay Compeny runs, 1t i8 necessery
to attach any Texas State revenue stamps to either
the mortgage or the Extension Agreement.

2. Ir 1t is necesssry to attach such stamps,

whether they should be attashed, calculated on the
basis of $1 g 000,000,000 oy 411, 98& 000,00, . . "

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS AFFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Article TOATe, Section (a), Vernon's Annotated Civil
Statutes, reads as follows:

"Except as herein otherwise provided there is
hereby levied and assessed & tax of Ten (10¢) Cents
on each One Hundred ($100.00) Dollars or fraction
thereof, over the firet 7Two Hundred ($200.00)
Dollars, on all notes and obligations secured by
chattel mortgage, deed of trust, mechanic's lien,
contract, vendor's lien, conditionasl sales contraoct
and all instruments of & similar nature which are
filed or regorded in the office of the County Clerk
under the Reglstration lawe of this State; provided
that no tax shall be levied on instruments securing
an amount of Two Hundred ($200.00) Dollars, or less.
After the effective date of this Act, except as
hereinafter provided, no such instrument shall be
filed or recorded by any County Clerk in this
State until there has been affixed to such instru-
ment stamps in accordence wvith the provisions of
this seotion; providing further that should the
instrument filed in the dffice of the County
Clerk be smecurity of an obligation that has pro-
perty pledged as security in a 8tate or 8tetes other
than Texas, the tax shall be based upon the reason-
able cash value of all property pledged in Texas
in the proportion that sald property in Texas bears
to the total value of the property securing the
obligations; and, providing further that, sxeept
as to renewals or extensions of secrued interest,
the provisione of thiz section shall not apply
to instruments given in renewal or extensions
of instruments theretofore stamped under the pro-
visionz of this Act or the one smended hereby,
and shall not apply to instrumente given in the
refunding of exiating bonds or obligations vhere
the preceding instrument of security vas stamped
in secordance with this Aet or the one amended
hereby; provided further that the tax levied in
this Act shall apply to only one instrument, the one
of the greateat denomination, vhere several instru-
menta are contemporaneously executed to secure one
obligation; and provided further that when once
stamped as provided hereln, an instrument may be
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regorded in any number of counties in thie 8tate
without again being o stamped. This section
shall not appii to instruments, notes, or other
obligationa taken by or on behalf of the United
States or of the State of Texas, or any corporete
sgency or instrumentality of the United Btates,
or of the 8tate of Texss in carrylng out a gov-
ernmental purpose a8 axpressed in any Act orf the
Congress of the United 3tates or of the legisla-
ture of the State of Texas, nor shall the provi-
sions of this section apply to cbligations or
instruments secured by liens on crops and faram
or agricultural productz, or to livestock or farm
implements, or an abstract of judgment.

®*If the amount secured by an instrument is
not expressed therein, or if any part of the
security descrided in any such instrument appears
to be located without the State of Texas, the
County Clerk ashall require proof by written affi-
davits of such faots as may be necessary to deter-
mine the amount of the tax due.”

Prom a resding of the above statute it is seen that
the tax is not due until and unless the instrument of security
is presented for record. The Act further reads that sxcept sa
provided therein no such instrument shall be filed for record
until it has been stamped in accordance with the provisions of
the Act. No exeeption is made as to instruments dated prior to
the effective date of the statute. The tax levied by this Aect
is laid upon the privilege of using the records of the office
gguthe County Clerk. City of Abllene v. Fryar, 143 8. W. (24)

Hence in our opinion it is immaterial that the first
instrument was executed long prior to the effective date of
Artiele TOdTe. If it is nov offered to & Qounty Clerk for re-
cord it muet be stamped in accordance with such statute. 1If
the 1907 mortgage is properly stamped and recerdéd, then under
the express terms of the statute the extension agreement may
bs recorded thereafter in vhatever counties it may be deaired
vithout having any stamps affixed thereto.
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The original mortgage 41d not secure cbligations amount-
ing to Pifteen Million Dollars ($13,000,000.00) but merely sscured
an authorized bond igsue of not exceeding Fifteen Million Dollars
($15,000,000.00)., The fact that bonds in the amount of Eleven
Million Nine Hundred and Bighty-four Thousand Dollars ($11,984,000)

- anly were lssued and that such g the amount still) unpald may be
shown to the Clerk by affidavit, and in such event the amount
of stamps to be attached should be salsulsted on the basis of
Rleven Million Kine Jundred and Eighty-four Thousand Dollars
{$11,98%,000.00).

Yours very truly

Doy e e o o
2 py Gl

IRST ASSISTANT

ATTORNEY GENERAL Glenn R. Lewis
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